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HE MAIN AIM OF THIS COLLEC-
I tion of essays is to contribute to
the ongoing debate in Turkey
and in some EU member states about
the challenge of reconciling Islamic
and secular values in the public realm.
What can Turkey learn from the Euro-
pean experience and what insight can
she provide for the EU is the first start-
ing point. In attaining this goal, this
work brings together various scholars
from all over Europe, who reflect on
whether there are any lessons for Tur-
key from Europe, and vice versa, in
relation to the accommodation of Is-
lamic beliefs and secular values in the
21st century. The contributers to this
volume are selected from a variety of
different backgrounds (e.g., academic
and non-governmental) and repre-
sent a varied range of traditions (e.g,,
law, theology, Islamic studies, philos-
ophy) for exploring the relationship
between Islamic and secular values in
post 9/11 Europe signaling the rise of
latent and manifest Islamophobia.

Introduction

Ahmet Yildiz
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The book consists, essentially, of revised papers presented
in the workshop entitled “East Meets West: Islam, Human
Rights and Secular Values” under the auspices of the Europe-
an Science Foundation (ESF), held in Istanbul in 6 -8 Novem-
ber 2009. The volume also includes some new contributions
not addressed in the workshop. The papers fall under three
different headings: first, Human Rights, Sharia and Islam;
second, Europe, Citizenship and Islam; and third, Europe’s
institutions and the protection of religion and secularism in
the 21st century.

RELEVANCE OF THE TOPIC“ISLAM, HUMAN RIGHTS
AND SECULAR VALUES”

One of the most controversial and emotive issues today in Eu-
rope is the way in which national legal systems deal with mat-
ters of cultural diversity. From Islamic minarets in Switzerland
to headscarf issue in France, the relationship between secular-
ism and Islam in the public sphere remains controversial. Yet,
within Europe, it is hard to think of a polity where such issues
generate more controversy than in Turkey. For example, in
Turkey, a Muslim majority country, the practice of the secular-
ist interpretation of the constitution imposes curbs on the dis-
play of the Islamic headscarf by public employees and students.
What is more, during the so-called coup by memorandum of
February 28, the Constitutional Court in Turkey dissolved a
lawfully elected political party, The Welfare Party (which was
at the time governing the country), on the basis that this par-
ty’s programme and political agenda was incompatible with
Turkey’s secular constitution. The military and the higher ju-
diciary, in their joint venture to tame Islamic political visibility
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and participation, brought another closure case against the rul-
ing Justice and Development Party and took such measures as
forbiding the Quranic education for children under the age of
12. With the deeepening of democracy in Turkey however, the
issue of Islam and secularism has entered a new phase of co-
habitation. Given all this, in terms of the challenges of recon-
ciling secular international human rights norms with religious
values in general and the tenets of Islam in particular, Turkey
seems to be a highly appropriate venue.

ORGANISATION OF THE BOOK

In the first article of the chapter on Human Rights, Sharia, and
Islam, Prof. Mustafa Erdogan, a reknown liberal intellectual,
discusses the relationship between liberalism and Islam from
the liberal-democratic vantage point. He argues that the abili-
ty of Turkish polity to live together in a peaceful way is closely
related to the grasp of this issue. This fact cannot be ignored
neither by liberal democrats nor Islamic-minded intellectuals.
Thus, the concepts of “liberal Islam” and “Islamic liberalism”
may be placed to the core of the issue.

Prof. Erdogan suggests that contrary to the prevailing as-
sumption in Turkey that a reconciliation between Islam and
liberal democracy is not possible, a liberal interpretation of
Islam is both possible and necessary. Political liberalisation in
the Middle East requires the emergence of a liberal Islam. The
liberal Islam can be justified on the grounds of both liberal
premises and Islamic injunctions. There is no inherent con-
tradiction between being “liberal” and “religious” simultane-
ously. Prof. Erdogan concludes his argumentation confidently
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that the historical experience of the Turkish society provides
a suitable basis for a peaceful coexistence between liberalism
and Islam, which may contribute to the deepening of democ-
racy in Turkey.

Dr. Bilal Sambur reflects upon the same theme of the pos-
sibility and practical manifestations of conciliation between
liberal democracy and Islam by fathoming the Islamic teach-
ings, and their liberally inspired, democratic interpretations.
In his article “Islam and Freedom,” he argues that Islam as a
source of political legitimacy has been misused to justify all
sorts of antidemocratic practices in the Muslim world. Sam-
bur claims that liberty and human dignity are among the main
pillars of Islam. He explicates the relationship between Islam
and many contentious issues, inter alia, freedom, individual
freedom, freedom of expression, women rights, minority
rights etc. He concludes that Islam is compatible with democ-
racy and the freedoms the democratic society entailes.

In a similar vein, Dr. Murat Tumay explores the compati-
bility of Islam with democracy and human rights. Islam might
seem uncompatible with either liberalism, civil society, and
hence democracy, especially when we look at social, cultural
and political structure in some Muslim countries. Although
there are unprogressive Muslim scholars who have difficulty
in finding the compatibility of Democracy and Islam, it is im-
portant to realise a tradition in Islamic scholarship that favors
democracy. In order to understand the Islamic law’s position-
ing regarding democracy, it would be useful to discuss the
matter in detail before labelling Islam as undemocratic. The
state, in an Islamic discourse, cannot even be termed Islamic,
specifically because the Quran contains no reference to an Is-
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lamic state with a particular kind of structure or ideology. Is-
lam and democracy are not only compatible, their association
is inevitable. There are a number of very important concepts
that could be regarded as foundations for an Islamic concept
of democracy. The Islamic law binds all believers including
the rulers. Some writers incline to ignore the crucial distinc-
tion between Islam and Islamism, or Islam as a religion and
tradition, and Islamist ideology. Given the availability of in-
terpretations, Dr. Timay concludes that Islam is not incom-
patible with democracy and Human Rights.

In his contribution to this part, Dr. Haluk Songur looks
at the relationship between human rights and Islam by com-
paring the farewell address of the Islamic Prophet and the
Magna Carta. Dr. Songur explores the thoughts on human
rights comparatively in western and Islamic worlds. He criti-
cally evaluates different approaches to human rights. He uses
the method of historical survey and searches for trace of hu-
man rights issues in historical texts of the western and Muslim
world. Dr. Songiir points out to the methodological problems
of these approaches. Two selected texts with regards to hu-
man rights, the Farewell Address of the Prophet and Magna
Carta of the British -as claimed to be the first documents of
human rights in history- are compared to. Upon the deduc-
tions he draw from this comparison, Dr. Songiir suggests that
every historical concept and document must be understood
and analysed within its contextual time and space, otherwise
it will be inevitable to draw anachronistic conclusions.

The second chapter deals with the issue of Europe, Citizen-
ship and Islam. Dr. Andrzej Bisztyga in his paper “Polish Tatars
(Muslims) — An Example of Successful Co-Existence of Two
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Nations and Two Religions,” points at the difference between
the Muslim populations in Poland and in other European coun-
tries. In most of the European countries the Muslim population
is composed of migrations and/or domestic conversions. How-
ever, in Poland the Muslims are indigenous Polish Tatars. Dr.
Bisztyga in his paper finaly covers the contribution of Polish
Tatars to Poland history and their contemporary legal status.

In his contribution in “Islam in the Public Sphere,” Prof.
Gerhard Robbers expresses that Islam in public life is a rather
new phenomenon in most of the European countries. It faces
long standing traditions in the relationship of religion and
the secular sphere in a great variety of countries. Some states
have integrated Islam for long, based on special developments
of history; this is the case e. g. for Austria, where a substan-
tial Muslim minority has been present since the times of the
Ottoman-Turkish expansion into central Europe in the 15th-
17th centuries. Other countries such as Germany face sub-
stantial presence of Islam as a completely new development.
Further complexities result from the differences of state and
religion relationships in the European states. Nevertheless,
some common features have emerged in the challenges and
the approaches in the field of Muslim presence in Europe.

Religious communities in Germany form an integral part
of the general political system. On the whole, they are ac-
cepted as a factor in the democratic process, and they have ac-
cepted democracy as the best option to structure the political
system. In election campaigns, religious communities usually
do not take sides for specific political parties or candidates;
they do, however, call for active participation in the elections.
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In general, people are free to wear religious clothing or
symbols. The headscarf as a religious garment is not prohib-
ited nor is the burqa. Students in public schools and universi-
ties are free to wear the headscarf or other religious symbols.
However, covering of the whole face in school is not permit-
ted for educational reasons. An employer must accept the
right of a Muslim woman employee working, for example, as a
sales person in a perfume shop, to wear the Muslim headscarf.
Following intense public debate, a number of Linder (Baden-
Wiirttemberg, Hessen, Bremen, Berlin, Lower Saxony, Bavar-
ia, Saarland, North Rhine-Westphalia) have introduced spe-
cific laws to prohibit teachers and other public officials from
wearing specific religious symbols.

Prof. Robbers states that Muslim associations have begun
to play a role in German politics. The most important of these
associations is the Islam Conference, which was created by
the Federal Minister of the Interior. The Conference is a plat-
form to discuss and develop the integration of Muslims into
German society. The Islam Conference has 30 permanent
participants, 15 of whom are representatives of the German
government and 15 of whom are representatives of Muslims
living in Germany. In conclusion, Prof. Robbers argues that
Islam should be given the possibility to be seen in public for
an opportunity of interaction and knowing each other.

The issue of “Church-State Relations and Islam” is ad-
dressed by Prof. Marco Ventura. Prof. Ventura looks at the link
between Islam and the transformation of relationship between
churches and states in Europe. Contemporary Europe is fac-
ing two simultaneous changes: the first is the transformation
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of European society into a multicultural society; and the sec-
ond, the transformation of the interaction between states and
churches, between religion, society and the law. The two chang-
es are tightly interlinked and Islam is quintessential to both. He
argues that, with regard to the relationships between churches
and states, the issue is twofold. Firstly, Islam as a religious law
challenges the understanding of the law of the land as the pre-
dominant law. Secondly, Islam as a universal bond challenges
the understanding of the law of the land as the domestic law.

Prof. Ventura looks at the threefold role played by Islam in
the general picture. First of all, Islam amplifies the tensions and
the contradictions already existing in the system. Secondly, Is-
lam catalyses the tensions and contradictions through a sort of
scapegoat effect. For secularists, Islam is the worst example of
religious backwardness and bigotry. Islam enables secularists
not to look at their own bigotry. For the pro-religion front,
Islam is the worst example of an irrational, aggressive, pre-
modern religion. According to Ventura, defensive approach of
Muslim communities, the financial tools in order to strength-
en ties within the community, the rigidity with family matters,
all forms of Muslim presence in western society become a ref-
erence for many in religion as well as in politics.

Prof. Ventura concludes that all over Europe, governments
are tempted to enactrestrictions or actually do enact restrictions
specifically aimed at appeasing or controlling Muslims. Courts
are inevitably activated to protect or attack the measures. For-
mal or informal Islamic courts, supranational European courts,
national courts—these will be the crucial actors, more and more

> 9

in charge of “rendering unto Islam that which is Islam’!
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In the same line of “State, church and Islam” relations, Mi-
chaela Morav¢ikovd in her contribution entitled “State-Church
Relations and Islam in the Slovak Republic,” gives an historical
outline of state-church relations in Slovak Republic starting
from the Methodius s Nomocanon dating back to the period
of the Great Moravian Empire. The absolutist state control of
churches that started in 18" century gave way to a more relaxed
relationship starting from 1848. Morav¢ikovd detailes out an
account of what happened in between 1848 and 1918. All the
consecutive events she mentiones culminated in emancipa-
tion of church from state. During the said period the relation-
ship between church and state was one of equality and parity.
After the Second World War and the re-establishment of the
Czechoslovak Republic, the course of events headed towards
suppression of the natural influence of churches in the public
life, and the whole process culminated in coup d’état by the
Communist Party in 1948. Hence, the current development of
state-church relations was forcibly terminated, to be restored
only after November 1989. Under the communist rule, the re-
ligious life — as well as churches themselves — was forcibly and
systematically suppressed. This corresponded with the status
of churches and religious societies, which existed as subordi-
nate subjects without possibility to freely govern their cult or
social and charitable activities. Morav¢ikova concludes her
paper by touching upon the legal status of Muslims in Slovak
Republic and some of the activities the Muslim countries such
as Libya undertake in Slovak Republic.

The third and last part of the present volume problema-
tizes European institutions and the protection of religion and
secularism in 21" century. Dr. Ahmet Yildiz in his article on
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the “Laicite as an issue in the process of Turkey’s accession
to EU,” explores the issue of laicite (secularism) in the Turk-
ish accession process to European Union (EU) membership.
Yildiz argues that conceiving Turkish modernization in the
form of westernization as a delicately engineered process
designed for the full secularization of Turkish polity brings
the question of the secularity of this process inevitably to the
fore and become one of the main underlying matrice of the
process. Accordingly, the conception and structurization of
Turkish secularism along the EU line is a major challenge for
Turkish democracy. As a corollary of still an ongoing discus-
sion, when a value-based approach assumes precedence, it
necessarily involves the question if Turkey is able to guarantee
religious liberties, hence the democratic and pluralist capacity
of the Turkish laicité. This is in a sense the central question
in the context of laicité as an issue area in EU-Turkish rela-
tions. In terms of the eligibility of Turkey during the accession
process, the way EU and member states deal with religion, if
the EU has any obligatory mandate over the member states in
this regard, the implications thereof for Islam-laicité binary in
Turkey, and overall impact of all this on the accession process
are the main determinants.

Dr. Yildiz goes on arguing that to some, the increasing vis-
ibility of Islamic symbols and practices in Turkey is a corol-
lary of the country’s current EU reform process, rather than a
sign of Turkey’s deviation from its political and societal mod-
ernization process. For the hardline secularists, however, all
the instances of Islamic visibility, from headscarf to the Quran
courses and religiously inspired political organisations, are
the indicators of the risk of the islamization of the state and
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society, a situation that clearly justifies all non-democratic
interventions, including the militarist ones, to the polity. EU
reform process functions as a protective umbrella that needs
to be removed. Thus, democratization of Turkish secularism
that the reform process requires, for them, is the victory of
Islamists over secularists. An European perspective, on the
other hand sees Turkish EU reform process and a possible
membership as the ultimate end a channel to make EU peace
with Muslims and views this as a fundamental contribution to
the EU identity formation in evolution.

Dr. Yildiz states in conclusion that, from the EU vantage
point, democracy and secularism are intertwined and can-
not be separated, hence the safeguarding of secularism in
fact means to safeguard democracy, that is, if you protect de-
mocracy, this means that you protect secularism. To conceive
secularism without democracy is sheer anachronism. There-
fore, an authoritarian style secularism by definition is trouble-
some because secularism is not about inherently secularising
the society by the state imposition; rather it is about securing
the freedom of plurality for citizens in their belief systems in
terms of convictions and practices they hold, could be made
possible through the autonomous organisation of both state
and society from each other. The nature of this autonomy and
the extent of religious freedom are subject to a constant and
vigorous debate both in EU member states and elsewhere.
The accession process in this regard means the participation
of Turkey in this debate via EU norms, and not only through
the norms set by the founding ideology of the Republic, i.e.,
Kemalism. Democratization functions as a mechanism of
normalisation of state-politics pattern of relations. Kemalist
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ban on total confinement of religion to the conscious is not
compatible with the notion of fundamental rights given the
role of religion in politics in many member states. What can
be problemitised is the state control pressured on Islam, and
not vice versa. The guardian of secularism is not the military
in democratic societies and accordingly, the role of military in
this regard has to be curbed. The accession process, with the
exception of some decisions of ECHR regarding headscarf,
religious education and religiously inspired political parties,
is a clear testimony to this effect. Islam in Turkey is powerful
enough not to resort to violent means to express herself, and
too weak to control and dominate by itself the whole political
process. Turkish polity is truly plural and Turkey’s accession
process to EU may become a proper channel of manifestation
for the reflection of this.

The integration of religion including Islam into the secular
soscio-political framework is also the key question raised in
the paper of Eugenia Relano Pastor entitled “Religious Plu-
ralism in Liberal Democracies: Towards An Inclusive Citi-
zenship”. Pastor examines a two-fold framework from which
most religious Muslim claims arise. He explicates the two-
fold framework as follows: First, a multicultural and multireli-
gious society wherein the duty of state authorities to legislate
for the general good inevitably produces conflicts with indi-
vidual beliefs. Second, a principle of neutrality which lies on
an ideological and cultural meaning of secularization. In his
paper he gives a detailed account of what multicultural citi-
zenship means and the liberal understanding of religion. He
concludes by vindicating a form of cross-cultural engagement
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based on an ethic of “understanding” and respect over a mini-
mal engagement and modus vivendi.

The last article by Prof. Javier Martinez Torron focuses on
the issue of increasing concern about how to deal with Islam
from alegal, political and cultural perspective. These concerns
have been resulted from the ever increasing presence of Mus-
lim immigrants in Europe which raises some doubts about
how to promote a better — and often not easy — integration of
immigrants and about how to sort out the ‘visibility” of Islam-
ic personal religious symbols within a public sphere frequent-
ly dominated by a secular approach - or by a predominantly
Christian religious atmosphere. He provides an overview of
the ‘Islamic cases’ decided by the ECHR in order to draw
some general conclusions. In the last decade, the ECHR has
decided a number of cases dealing with such important issues
as religious autonomy, religious education in public schools
and conflicts between freedom of expression and freedom of
religion. Some of these cases, one way or other, concerns Is-
lam or Islamic communities.

In a number of cases, Islam has received from the ECHR
the same treatment as any other religion, and provided an
interesting element of contrast with other cases, certainly
controversial, in which the Court has been highly deferen-
tial towards certain limitations on fundamental freedoms by
national authorities —particularly in Turkey and in France-
that were allegedly justified by the protection of the consti-
tutional principle of the secularism. There are, however, two
exceptions to the equality of treatment of all religions by the
ECHR. One could be described as Islam in Turkey or, to be
more precise, certain expressions of Islamic faith —individual
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or collective— that have been understood as a threat to secular
democracy in a country whose population is almost one hun-
dred per cent Muslim and is presented as the only example of
Western-style liberal democracies in the Islamic world, thanks
to the preservation of the secularity principle. Apparently, in
some cases the attitude of the Court, and its interpretation of
the State margin of appreciation to impose limitations on fun-
damental freedoms, have been influenced by the argument of
the defence of the secular State and the rule of law against the
dangerous stream of Muslim extremism.

In conclusion, Prof. Torron argues that, in any event, when
we try to identify the main coordinates of the ECHR’s case
law with particular reference to restrictions imposed by na-
tional laws on the wearing of the Islamic headscarf, it is signifi-
cant that, until now, almost all cases in which the Court has
justified those restrictions, in Turkey or in France, refer to the
school environment. Can we extrapolate these judicial princi-
ples or should we rather understand that the Court’s endorse-
ment of this notion of secularism is applicable exclusively to
the realm of public education? It is still too soon to know it. At
the moment, what is also significant is that this line of judicial
thinking has risen numerous and strong critics among jurists
of many countries and of diverse ideological positions.

This collection of essays problematizes the relationship be-
tween Islam, democracy, secular vaues and human rights. The
contributions in this book do make a potentially significant
contribution to the field of studying the relationship between
Islam and human rights for it is important to show that there
are points where all of the contributions seem to be in agree-
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ment. From the essays in this volume it could be concluded
that religion has a role to play in public life in contemporary
Europe; that the issue of Human Rights, Secularism, Democracy
and Islam is an important topic that should be further exam-
ined; and finally, in relation to the protection of human rights
in Turkey, the European Court of Human Rights has tended
to take an overly conservative approach to the protection of
religious freedom.
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HOUGH IN A LIMITED CIRCLE,
Tsuch concepts as “liberal Islam”

and “Islamic liberalism” have
been used with a hesitant approach for
some time. Whether these attempts
reflect a meaningful search or not pre-
occupies the minds of at least some of
us. Ifsuch a search has become a part of
our agenda, this must not be only a mat-
ter of theoretical interest or intellectual
curiosity. In fact, this is a serious inter-
est stemming from a real need of Tur-
key. Because it is a country the majority
of whose population is Muslim, what
place Islam has within a social-political
system having a liberal-democrat char-
acter is especially important for Turkey.
Moreover, it looks like that the most
decisive factor in the emergence of such
a problem is the traditional prevalence
among the intellectuals of the idea that
the religion of Islam is not compatible
with a liberal democratic order due to
its -alleged- character.

1
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Interestingly, in contemporary Turkey, besides those who
consider attempts of seeking accommodation between Islam
and liberalism as valuable and useful efforts, there are those
who are not in favour of the idea that reconciliation between
the two is possible at least at a minimum level; and the latter
constitute the majority. Some of them cannot even put up
with hearing such words as “liberal Islam,” etc. It might be
said that those who have a tendency toward liberalism gener-
ally constitute the main group who are pleased to hear that
a “liberal” interpretation of Islam is possible. The liberals in
general consider such a possibility as a gain for “the condi-
tion of humanity,” and more specifically, they think that it will
increase the possibility of deepening the libertarian/pluralist
socio-political system in Turkey. As Leonard Binder points
out rightly, it is highly unlikely that efforts of political liber-
alisation in the Middle East (and specifically in Turkey) will
succeed unless a strong liberal Islam emerges.

On the other hand, the efforts of reconciling Islam with
liberalism attract the reaction of various sections that are con-
siderably different from each other in Turkey. Among the
more prominent ones are the socialists who emerged in the
path paved by “progressive” Kemalism and who feel an uneasi-
ness even on mentioning Islam together with any “modern”
thought. According to them, religion itself means “backward-
ness,” therefore, the humanity can be humanised only by free-
ing it from religion. Freeing oneself from religion as an effort
of humanly exaltedness is possible only by entering the path
of rationalist “enlightenment” and by holding fast to “science”
and surrendering to its message. Those who think in this way
actually do not like “liberalism” either; they find it risky to use
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USLIM WORLD LONGS FOR

freedom deeply. Unfor-

tunately, Muslim world is
not a free world, it is a world, which
has been dominated by various types
of authoritarianism, militarism, to-
talitarianism and all other types of
oppression. Muslim countries have
the lowest scores of freedom in the
globe." Furthermore, Islam has been
used to justify oppression, violence,
totalitarianism and authotarianism.
The justification of authoritarian-
ism, militarism and totalitarianism
through Islam makes situation worse.
As a result of authoritarian and to-
talitarian states in the Muslim world,
some Western writers claim that Islam
itself is incompatible with the institu-
tions of free societies, such as the rule
of law, constitutional democracy and
free market economy.? In contrast to
this claim, Islam does not support any
type of oppression and totalitarian-
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ism, because the core values of Islam are human dignity and
liberty. Human liberty is the natural outcome of human dig-
nity. One cannot be considered without the other. Human
dignity and liberty must be emphasized together as central
human values. The transformation of Islam from a religion
and a moral code into a foundation for fundamentalism and
political oppression is the greatest obstacle, that prevents the
development of human liberty in Muslim societies.

Authoritarian and totalitarian states, like Iran and Saudi
Arabia, do not want the promotion of human liberties in the
Muslim world. Muslims want to make freedom as the chief
quality of their lifes, but their states do not allow freedom
to be a central part of their lives. As Sadiki says, “the abode
of Islam is not blood-thirsty but freedom-thirsty.”® Muslims
want freedom, but their states are against freedom. Accord-
ing to Norman Barry, “It is Muslim states have done so much
to discredit Islam, not the least because they have corrupted
its true message by infecting it with some of the now most
discredited social doctrines of Western intellectuals (includ-
ing, of course, socialism).”* States are the greatest violators of
freedom in the context of the Muslim world. Therefore, the
question is not the compatibility of Islam with freedom. The
challenging question is how human liberty can be protected
against the aggression of state.

The relationship between Islam and liberty is the key is-
sue of Muslim thought today. Every question revolves around
this relationship in Muslim thought. This question is not only
a theoretical matter, but it is also a practical necessity. Deal-
ing with the issue of liberty with a fresh and new perspective
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THIS PAPER EXPLORES THE
compatibility of Islam with de-
mocracy and Human Rights.
The problem today is that there is no
sufficient awareness about Islamism,
which is a recent social and politi-
cal phenomenon, from Islamic law,
or sharia, which is comprised of the
enormous and complex literature of
jurisprudence assembled over the cen-
turies by Islam’s great jurists. However,
in order to understand the Islamic
law’s positioning as regards to democ-
racy, it might be useful to discuss the
matter in some detail, as in the follow-
ing sections in this paper.

B. SHORTCOMINGS IN
UNDERSTANDING THE ISLAM-
DEMOCRACY RELATIONSHIP

“The answer by most observers of
question as to why pluralism, liberal-
ism and democracy have been rela-
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tively weak in Muslim World seems is mistakenly directed to
Muslim culture and more particularly Islam." This can directly
be inferred from Strasbourg decision, which made explicit de-
terminations that support for a regime based on sharia was
incompatible with respect for democracy and human rights.
Although it might be accurate to say that, according to some
interpretations of Islamic requirements, individual rules of
sharia law become incompatible with democracy, it would
be grossly misleading to put forth the generalization that “the
rules of sharia” are incompatible with democracy, as if all ele-
ments of the vast corpus of sharia law were inherently against
democracy. There is considerable variation in the interpreta-
tions of religious law advanced by Muslim scholars and theo-
logians. However, among these are expressions of support for
democracy which insist that openness, tolerance and progres-
sive innovation are well represented among traditions associ-
ated with the religion, and thus democracy is entirely compat-
ible with Islam.? Therefore, the Strasbourg Court’s argument
that Islam is incompatible with democracy was unnecessary
at a sensitive time. It seems that the Court was affected by pre-
vailing opinion in the Western World in such politically dif-
ficult times, which inclines toward the view that Islam is not
compatible with the requirements of modernity and democ-
racy. However, this essentially depends upon interpretation
and attitude. Islam might seem uncompromising with either
liberalism or civil society thus democracy, especially when we
look at social, cultural and political structure in Muslim coun-
tries. However, this may be misleading as the acts of Muslim
states that have done so much to discredit Islam do not nec-
essarily prove that Islam itself is responsible for the failure of
democracy, civil society and rule of law in these countries.?



A.INTRODUCTION

N THIS PAPER | WILL EXAMINE DIE-
I ferent approaches to human rights

and then critically analyse some of
the main approaches. I will especially
try to point out the methodological
problems in dealing with this vast is-
sue. Furthermore, I will examine both
texts (the Farewell Address of the
Prophet Muhammed and the Magna
Carta) as historical human rights doc-

uments.

During the last two centuries,
Muslims have been repeatedly asking
the same question: what are the main
reasons for the underdevelopment
of the Muslim World? During these
last two centuries, many answers
have been offered. This question is
still at the heart of an ongoing debate
amongst Muslims and even amongst
non-Muslim intellectual circles. In re-
cent years, the United States of Amer-
ica has taken it upon itself to establish
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human rights and democracy in Arab/Muslim countries. It is
believed that popular movements in favour of human rights
and democracy will end the various problems of the Muslim
countries. However, scholars are divided into two parts over
the evaluation of human rights. The first faction assumes that
human rights are not compatible with Islam. Whilst the sec-
ond group claims that human rights are not in opposition to
Islam but rather correspond with Islamic teachings. However,
this paper argues that neither of these approaches is sound
since they seem to be comparing two distinct concepts.

The Muslim world has usually accepted and assimilated
many Western institutions and concepts, without any critical
analysis. Such a view concurs with the now widespread per-
ception of Muslims as backward and always in need of assimi-
lating “Western” cultures and values to keep up the pace with
modernity and progress.

On the other hand, it is argued that Islam is a religion
which was revealed and human rights form some of the basic
principles of the revealed law. Therefore these two concepts
can not be directly compared. Furthermore, human rights are
not just an empty concepts which do not contain a specific
value. Consequently, if we want to speak about human rights
in comparison to Islam, we must explain the concept of hu-
man rights, their meaning and historical background and try to
understand their contextual Western birth. Only after that can
we begin to see similar or resembling principles within Islam.

In the current climate many publications entitled “Islam

» «

and Human Rights”, “Islam and Democracy”, “Islam and so
on and so forth” are very popular. These kinds of publications
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HE PRESENCE OF [sLaM IN EuU-
I rope and the European Union
is a fact. The number of Islam
believers in EU countries has consid-
erably risen in recent decades, and
reached the level of millions. This is
a consequence of both the migration
of Islam believers to EU countries and
some domestic conversions. In this
respect the situation in Poland seems
to be remarkably different from the
situation in some other EU countries.
Basically, Poland is not a destination
of immigrants from Islamic countries.
According to different estimations,
the number of Muslims in our coun-
try ranges from S and 40 thousand
and is not constant.

They include both Muslims resid-
ing permanently in Poland and per-
sons treating Poland as a transitory
country and staying here only tempo-
rarily. As a result of Islamic immigrants
treating Poland as a mere stop on their

5
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way to other EU countries, we observe a flexible and dynamic
nature of this situation and find it difficult to say exactly and
thoroughly how many Islam believers are staying in Poland
at one particular moment. However, our native “hardcore” Is-
lamic community in Poland are Polish Tatars (Muslims) who
permanently reside within the territory of Poland.

The relatively modest number of Muslims residing in Po-
land as well as many centuries of experience of Christians
and Muslims coexisting in Poland are reasons why we do not
observe basically any negative phenomena such as tensions
between Muslims and non-Muslims and tensions between
Muslim and non-Muslim systems of values." Various conflicts
inflicted by such tensions, which happen in Germany, France,
Switzerland or the UK, are not seen in Poland.

What is particularly interesting, Poland has a glorious tra-
dition of longstanding coexistence with Muslims. This can
be supported by an example of Polish and Lithuanian Tatars.
They were once seen and they are still seen as loyal and devot-
ed citizens of the Republic of Poland and its faithful soldiers.
In historical terms, they are seen as “brethren of different
faith” by Polish non-Muslim neighbours. They show a high
level of assimilation. I believe this may be a positive argument
in the European-Islamic dialogue. Within Poland’s contem-
porary borders there live about 5-6 thousand Tatars.? Polish
Tatars profess Islam® in its Sunni variation. Nowadays they
have their historic mosques in Bohoniki and Kruszyniany in
Podlasie — an eastern region of Poland. They are gathered in
Poland’s leading Muslim organisation, Muslim Religious As-
sociation, which is a Sunni community. This association has
arich tradition. It has acted continuously since 28 December
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Muslims have come to Western and
Central Europe in larger numbers only
in recent times. Islam in public life is a
rather new phenomenon in most of
the European countries. It faces long
standing traditions in the relationship
of religion and the secular sphere in a
great variety of countries. Some states
have integrated Islam for long, based
on special developments of history;
this is the case e. g. for Austria, where a
substantial Muslim minority has been
present since the times of the Turk-
ish expansion into central Europe in
the 15™-17 ™ centuries. Other coun-
tries such as Germany face substantial
presence of Islam as a completely new
development. Further complexities
result from the differences of state and
religion relationships in the European
states. Nevertheless, some common
features have emerged in the challeng-
es and the approaches in the field of
Muslim presence in Europe.
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The following preliminary remarks take Germany as one
example and try to add features of other countries in order
to give a more comprehensive picture of the situation. An
outline on the more general basic structures of religion in the
public sphere aims to describe the situation in which Muslims
find themselves in the public sphere.

According to a recent representative study initiated by the
German government’s Islam Conference, there are about 4.2
to 4.5 million Muslims in Germany. This has been somewhat
a surprise because previous surveys had counted only 3.1 to
3.4 million Muslims in Germany. There are about 1.0 to 1.1
million Muslims of German nationality." The figures (from
2009) are based in in-depth studies, while the previous cal-
culations were based on rough estimates, since there is no
register. The numbers are calculated primarily on the basis of
immigration from Muslim countries such as Turkey (about
2.5 million), Bosnia-Herzegovina (190,000), Iran (130,000),
Morocco (124,000), Afghanistan (96,000), Iraq (95,000),
Lebanon (70,000), Pakistan (50,000), Tunisia (44,000) and
Syria 43,000). About 2.5 million are Sunni, between 400,000
and 700,000 Alevis, 200,000 Twelver Shi’is, and according to
their own statement, 40,000 Ahmadis. The Muslim popula-
tion is spread throughout Germany, but in some major cities
such as Berlin (220,000), Cologne, Hamburg, Stuttgart and
Munich there are substantial Muslim concentrations. While
there has been a small Muslim presence for centuries, immi-
gration of large numbers of Muslims as ‘guest workers’ began
in the 1960 s. Initially expected to return home after finishing
work, many of them have stayed in Germany.
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Render unto Islam that which is Is-
lam’s.

“This whole Allah thing is a total red
herring. Al-Qaeda is a political organi-
zation, not a religious one. People bang
on about fundamentalist Islam and reli-
gious fanatics, but it's obvious no one is
inspired by Bin Laden for religious rea-
sons.”“Aren’t they?” Jean asked.

Zoé Heller, The Believers, 2008

Contemporary Europe is facing two
simultaneous changes. The transfor-
mation of European society into a
multicultural society is the first. The
transformation of the interaction be-
tween states and churches, between
religion, society and the law is the sec-
ond. The two changes are tightly inter-
linked. Islam is quintessential to both.

This paper explores the link be-
tween Islam and the transformation
of relationships between churches
and states in Europe. The issue is usu-
ally approached through the follow-

ing question: Are European systems of
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relationship between churches and states adequate to address
Islam? This formulation of the question is based on the under-
lying assumption that Islam is the problem and that relation-
ship patterns between churches and states are the solution.
Do we need more secularism or more cooperation? Should
we operate through the acknowledgment of personal statutes
or through the reinforcement of the law of the land? Should
a perfect neutrality be observed, or rather should we stress
our Christian heritage? Whatever we stand for, the pattern re-
mains the same: we rely on our traditional tools and principles
in order to cope with Islam. Islam is the problem; our church
and state systems are the source from which the solution will
spring forth. This paper will challenge this underlying assump-

tion and will suggest a different interpretation and approach.

Is Islam problematic? Yes, of course. Are church and state
relationships problematic as well, regardless of Islam? Yes. If
Islam is problematic, can we be sure that the European church
and state systems are not themselves part of the problem? Are
we sure that the problem with Islam is not at the same time
the problem with our church and state systems? I intend to
prove that church and state relationships in Europe are not
simply the solution, but are indeed part of the problem.

The paper will examine the issue and demonstrate my
thesis in five parts. The first part will illustrate the correspon-
dence between problematic aspects of Islam and problematic
aspects of the broader picture of relationships between church
and state systems in Europe. The second part will develop the
correspondence between Islam and church and state issues as
far as the transformation of principles and mechanisms is con-
cerned. The third part will focus on what I see as the crucial
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Religion has always been playing an
important role on the territory of
the contemporary Slovak Republic.
The Christianity used to be a weld-
ing element in Central Europe and
contributed significantly to the spiri-
tual shaping of this geographical area
of unusual diversity, in spite of many
reprisals, which its (not only) institu-
tionalised forms had gradually experi-
enced in various state formations. The
fundamentals of the Slovak law defin-
ing the relations of the state towards
religion had been laid many centuries
ago. Let us mention Methodius s No-
mocanon dating back to the period
of the Great Moravian Empire, or
Corpus Iuris Hungarici from the era
of the Kingdom of Hungary, which
also comprised Corpus Iuris Canon-
ici, applicable both to the State and
the Church; we also have to refer to
the practice and laws of the Austrian
Monarchy.
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In the 18" century, the ruling Habsburg Dynasty started
to exercise its dynastic absolutism as enlightened absolutism.
This was also manifested by the change in its approach to the
state Catholic Church. The earlier partnership was replaced by
absolutist interferences of the State in the life of the Church.
Maria Theresa introduced State supervision over the admin-
istration of church and monastic property. Revenue of church
foundations was predisposed to the benefit of the army and
public schools. Joseph II sought to affect the church life, too,
and he even issued regulations concerning liturgy matters. He
abolished contemplative monasteries and direct effect of ca-
nonical regulations on the secular sphere. The Patents of Toler-
ance by Joseph II were a notable achievement. They, however,
enabled only a partial and limited religious tolerance and pre-
served the privileged status of the Catholic Church. The Pat-
ent of Tolerance of 1781 granted free exercise of religion to the
Evangelical Church of the Augsburg and Helvetic Confessions,
the Jewish Religious Community and the Orthodox Church.

The emancipation of individual churches was accomplished
between 1848 and 1918. The model of absolutist state guard-
ianship of churches was substituted by a system of parity and
equality. The Constitution of 1848 guaranteed the freedom of
religion and conscience and the autonomy in church and prop-
erty matters. While up to then, official registers had been run
by Catholic parish offices only, new decrees of the Ministry of
Interior enabled to run registers by non-Catholic churches, too.
The process of emancipation of the Catholic Church and the
Protestant churches started. The process included the Concor-
dat of 1855, by which the Catholic Church gained considerable
autonomy in dealing with its own issues, as manifested e.g. by
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Joining to the European Union(EU)
as a full member is one of the most
ambitious initiative of Turkish mod-
ernization history that is stil going on.
Turkey has increased her efforts of
integration with the EU following rec-
ognition of her as a candidate country
eligible for accession negotiations in
October 2004. The EU membership
is in a way the peak point of Turk-
ish modernization process modelled
along the western lines. Conceiving
Turkish modernization in the form
of westernization as a delicately en-
gineered process designed for the full
secularization of Turkish polity, the
question of the secularity of this pro-
cess inevitably would come to the fore
and become one of the main underly-
ing matrice of the process. According-
ly, the conception and structurization
of Turkish secularism along the EU
line is a major challenge for Turkish
democracy. What emerge from this
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challenge may be casted from the Turkey’s vantage point as
follows: Is Islam an impediment for Turkish membership?
What do the EU and Turkey understand from secularism?
Are these understandings identical or if they differ, to which
extent? Can we talk of secularism as a major area of interest
for the EU prerogatives for Turkey or is it a negligible one?
Is Turkey ready to reconceptualise its conception of secular-
ism that may best be expressed as laicité along the French 3
rd Republic style? Or, alternatively, does the process of the
accession require the redefiniton of Turkish laicité and its way
of practice? Who are the parties in Turkish polity regarding
the historical tension accumulated around the issue of laici-
té? What are the implications of the laicist-religious divide
in Turkish polity for the accession process? What have been
the practical manifestations of the question of laicité since the
start of accession negotiations and the implications thereof?

From the Europan vantage point, the Turkish accession to
the EU has become one of the most politically contentious
issues ever since. It figured prominently in 2004 elections to
the European parliament, and most European political parties
have upheld a position on the issue. The issue of Turkish mem-
bership surfaced as an important consideration during refer-
enda on the Constitutional Treaty. Christian Democrats, and
especially the far right political movements all over the Europe
have fiercely opposed Turkish membership to the EU along
historically inspired and presently reflected fears and argu-
ments that signal a special political mind claiming Turkey to be
the “other” of what the EU represents today. One of the main
issues surrounding the question of Turkish membership thus
can be said to be linked to the definition of the “New Europe,”
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It is instructive to begin with some
preliminary remarks to identify the
background of the following work.
This paper is written in the context of
the “Exploratory workshop about Is-
lam, human rights and secular values
in Europe” held in Istanbul in Novem-
ber 2010. Islam was intended as the
main topic, the theme which all pre-
sentations were to address. However,
this paper will not study the so-called
“Islamic question” by assessing the
latest legal developments of freedom
of religion for Muslims communities,
nor will it analyze the recent case law
regarding religious minorities. Rather,
it will examine the framework and the
context from which most religious
Muslims claims arise.

This framework is two-fold: one, a
multicultural and multireligious soci-
ety wherein the duty of state authori-
ties to legislate for the general good
inevitably produces conflicts with
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individual beliefs; and two, a principle of neutrality which
lies on an ideological and cultural meaning of secularization.
A common denominator of Western European countries is
their tendency to consider the sacred as misplaced within the
civic context.! The idea that religion cannot play a role in the
general well-being of societies is common throughout Eu-
rope. However, Islam’s arrival has reopened a case previously
considered “closed”, that of the relationship between the State
and religions, as it has also called into question the neutral
and secular role of the State.

In considering this issue, it is important to note the exis-
tence of non-Muslim religious groups who also call into ques-
tion mainstream secularism. In Germany, for example, there
has been considerable debate over Christian values in the
public sphere, while in Italy the display of the crucifix in the
classroom has sparked frequent controversy. However, the
main streams of European public culture are highly secularized,
tending to ignore religious dimensions meaningful to some
segments within the society. The consequence of such a tradi-
tion of secularism is that various manifestations of Islam within
Europe are perceived as troublesome. Ongoing controversy re-
lated to the wearing of a hijab, frequent outcries over magazine
cartoons, radical preaching in mosques, the demand for sepa-
rate Muslim religious education, the use and growth of sharia
courts, and more recently, the Swiss initiative to prohibit the
construction of minarets, all shed light on the tension between
Islamic claims and European conceptions of secularism.?

Throughout Europe, the presence of Islam continues to
callinto question the norms of the dominant culture. The new
visibility of established Muslim minorities alongside continu-
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It is no secret that in Europe —as in
other parts of the West- there is an
increasing concern about how to deal
with Islam from a legal, political and
cultural perspective. One of the fac-
tors that have contributed to create
this concern is the ever-growing pres-
ence of Muslim immigrants in Europe,
especially in the richest EU countries,
which raises some doubts about how
to promote a better —and often not
easy— integration of immigrants and
about how to sort out the ‘visibility’
of Islamic personal religious symbols
within a public sphere frequently
dominated by a secular approach -
or by a predominantly Christian re-
ligious atmosphere.” Another factor
is the gradual emergence of Turkey
as an important actor in European
politics and economy, being a country
with more than seventy million peo-
ple whose vast majority are Muslims
(mostly Sunni and Alevi), which is al-
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legedly based upon the constitutional principle of secularism
(laicité), presented as an essential safeguard to prevent Mus-
lim extremism from undermining democracy.

These factors are a cause of concern because of some char-
acteristics of Europe. First, the fact that a substantial part of
the core values embedded in the European legal, moral and
political culture come from a Jud®o-Christian heritage, sub-
mitted to a secularization process, above all in the last two-
and-a-half centuries. In this context, the historical presence of
Islam in Europe has been traditionally perceived by Europeans
as marked by its continuous tension and wars with the Chris-
tian kingdoms (from the perspective of the Muslim conquest
of the Iberian Peninsula as well as of the Eastern invasions of
Europe).? In the second place, this historical diffidence about
Islam has been contemporarily reinforced by a widespread
fear of Islamist terrorism and violence, for obvious and well-
known reasons. This, together with the frequent lack of a real
democracy in many Muslim countries, has disseminated the
suspicion that it is not easy —perhaps impossible— to reconcile
Islam and democratic freedoms; or, to put it in other way, the
idea that the Muslim religion might not be fully acceptable
from the point of view of the standards that secular democra-
cies must require from all religions.

The foregoing factors may be analyzed from very different
perspectives, but no doubt they form part of the social back-
drop against which the European Court of Human Rights
(hereinafter ECHR or ‘the Court’) has to operate when inter-
preting the European Convention on Human Rights (herein-
after ECHR'). In the last decade, the Court has decided a rela-
tively significant number of cases regarding Islam one way or
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